SiMAP, Jaeger and the new European Commission proposals on EWTD:

implications for the NHS

The SiMAP ruling (2000)

This is a ruling from the European Court of Justice, which defines all time spent on duty on Trust premises as work. This ruling has led to the abolition of most resident on-call and partial shifts, because these are subject to stringent rest requirements under New Deal, but all rest on site counts as working time and will breach EWTD requirements.  This makes resident on call practially and financially non-viable.  

The Jaeger ruling (2003)

This ruling in the European court confirmed the SiMAP judgement.  It also recommended that when 11 hours continuous rest was not possible, compensatory rest should be taken "immediately", before the doctor starts their next shift.

The Jaeger ruling has been even more problematic for Trusts than the SiMAP ruling, and even the BMA do not support “immediate” compensatory rest.  There are varying interpretations of this rule, but if a doctor works late on a full shift, they may have to come in late for the next shift, potentially missing ward rounds or having to cancel patient appointments.   Many countries have warned that tens of thousands of extra staff will be needed to comply with SiMAP and Jaeger.

The new European Commission proposals

Inactive on call time

The European Commission has now proposed that resident on call time should be divided into two categories: “on call time” and “inactive part of on call time”.  Inactive on call time would not count as work unless stipulated by national law or collective agreement.  In real terms, however, this just overturns the effect of the SiMAP ruling.  It does not really create a new category of on call duty, as inactive on call is simply treated as non-working time.  

What would this mean?

It is unlikely that resident on call for doctors would return to widespread use, as many hospitals have moved their doctors to full shift and decommissioned their on call rooms.  Resident on call also has considerable drawbacks for New Deal.  However, this would allow more flexibility on the use of partial shifts for exceptional situations, and could allow resident on call for some other staff groups as appropriate.

Compensatory rest within 72 hours

The new proposals state that compensatory rest should be taken within 72 hours, rather than “immediately”.

What would this mean?

This is probably the most positive aspect of the proposals as far as the NHS is concerned.  Strictly enforced, immediate compensatory rest is almost unworkable for doctors and has little support amongst medical staff.  The new proposal would allow staff to take compensatory rest quickly but with due regard to service needs and patient care.

Opt out veto and restriction to 65 hours

Opt out of the EWTD would be subject to union veto within unionised organisations.  Even opted-out workers would only be able to work a maximum of 65 hours in any one week.

What would this mean?

The general issue of opt out would need to be negotiated with the relevant unions.  The 65 hour maximum could have a significant impact on doctors and other shift workers.  A “week of nights” using 13 hour shifts is 91 hours.  All weeks of nights would need to be split, which has implications for teamworking and continuity of care.  

Reference period

The reference period would remain at 4 months but member states could potentially extend this up to 12 months.

What would this mean?

Extending the reference period would allow much more flexibility on rotas.  On rotas with large numbers of people it is more relevant to average the workload over an extended period of time.

When would this happen?

The BMA has decided not to lobby against these proposals, and has agreed to explore the options.  However the Standing Committee of European Doctors has demanded that the SiMAP ruling be upheld and resident on call time counted as work.  The proposals have to be negotiated by all European Partners and agreed by the European Parliament, so changes are not expected before January 2006. (BMJ, 2 October 2004)
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